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CROSKEY, Acting P.J.
*1 In this case, plaintiffs, Paragon Homes, Inc.

(Paragon), Irwin E. Garfield and Brian Catalde,FN'
appeal from a summary judgment granted to
plaintiffs' excess insurer, the defendant and re-
spondent, Insurance Company of the State of
Pennsylvania (lCSOP). Plaintiffs claimed that IC-
SOP owed them a defense to an action filed against
them arising out of the detritus of a failed residen-
tial real estate development enterprise. The com-
plaint in that action contained 20 causes of action,
involving a number of business torts and related

contract claims; one of those counts, however, was
for malicious prosecution. It was on the existence
of that one claim that plaintiffs based their demand
for a defense. When ICSOP rejected the tender,
plaintiffs went ahead and defended the action at
their own expense and it resulted in a substantial
judgment against them. but no award of damages
was made under the malicious prosecution claim.
F!'~ After the case was resolved, plaintiffs filed
this action against ICSOP seeking to recover their
defense costs.

FN I. Other plaintiffs and appellants, Para-
mar Partners, Victorville Associates, Simi
Valley Associates. Seco Canyon Asso-
ciates. MVE!Seco 3 & 4 Associates, and
Perris Associates are all California general
partnerships between or including corpora-
tions also owned by Garfield and Catalde
(hereafter collectively referred to as the
plaintiffs).

FN2. Although. as we note below, the jury
found that the malicious prosecution claim
was meritorious; it simply had caused no
damage.

The trial court granted ICSOP's motion for
summary judgment. As our review of the policy
and the circumstances of the case compels the con-
clusion that there was no coverage under the policy,
we affirm the judgment.

FACTUAL AND PROCEDURAL BACK-
GROUND

Paragon is a residential real estate developer. It
is owned by Garfield and Catalde. Beginning in the
1970s, Paragon and Garfield and Catalde, through
their partnerships, engaged in a number of real es-
tate development projects with banking subsidiaries
of Ford Motor Company, including First Nation-
wide Bank (FN Bank(FN Financial(FN Projects)
(collectively, the FN entities). F!" The projects
were governed by a series of complex Development
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Management Agreements (DMAs) under which the
plaintiffs would subdivide. develop, construct and
market lots and homes with the FN entities provid-
ing the required funding and financing.'?"

FN3. There are two other entities that are
included, unless otherwise indicated, in the
descriptive term, "FN entities." They are
FN Development Company (Alpha) [FN
Alpha] and FN Development Company
(Bravo) [FN Bravo] which, along with FN
Projects, are wholly owned subsidiaries of
FN Financial. (See Continental Casualtv
Co. v. Superior Court (200 I) 92
Cal.AppAth 430, 433, fn. 2 [Continental ].)

FN4. For example, DMAs were entered in-
to for the following projects: (1) "HB
Ranch" (Paramar Partners and FN
Projects), (2) "Clavell' (Victorville Asso-
ciates and FN Financial), (3) "Simi Val-
ley" (Simi Associates and FN Projects), (4)
"Seco 2" (Seco Associates and FN Bank),
(5) "Mountain View East" (MVE/SECO
Associates and FN Projects), (6)
"Brentwood" (Victorville Associates and
FN Projects), and (7) "Triple Crown"
(Perris Associates and FN Projects).

During the 1980s, these development projects
were very successful, but in the early 1990s the real
estate market suffered a severe recession and they
became unprofitable. As a result, the FN entities,
asserting a contractual option to do so, terminated
the several DMAs. On February 25, 1994, plaintiffs
attacked these terminations by filing a federal law-
suit in which they named as defendants Ford Motor
Company, FN entities.

The federal complaint alleged antitrust and
RICO violations; unfair competition and unlawful
business practices; breaches of contract, fiduciary
duty, and the implied covenant of good faith; com-
mercial disparagement, fraud, and negligent mis-
representation or concealment. Plaintiffs' consistent

theme was that the FN entrnes had conspired to
drive plaintiffs out of the local housing market by
"wrongfully attempting to exercise their rights to
terminate the joint ventures based upon fraudulent
and misleading projections of lack of profitability.
all as part of their continuing efforts to acquire
these joint venture properties solely for their own
benefit."

*2 Within two months of filing this complaint.
however, plaintiffs dismissed it and filed a cross-
complaint in a then-pending state court action
which had previously been filed by several of the
FN entities FN, against a different developer (with
whom plaintiffs joined in filing the cross-com-
plaint).'?" The cross-complaint included causes of
action for breaches of fiduciary duty. breach of
contract and breach of the implied covenant of
good faith and fair dealing and also alleged several
business tort claims. It included the allegation that
the FN entities had "wrongfully terminate] d) the
joint ventures in order to appropriate the joint ven-
ture properties for themselves."

FN5. The FN entities that had filed the
state action were FN Financial. FN Alpha.
FN Bravo and FN Projects.

FN6. The other developer with whom
plaintiffs joined in filing the cross-
complaint to the state action filed by the
FN entities was American Beauty Homes
and/or American Beauty Investment Com-
pany (collectively, American Beauty).

On August 1, 1994, the FN entities responded
by filing a first amended complaint in the action
naming plaintiffs as additional defendants and al-
leging 13 of the 20 causes of action against them.
FN7 Of those 13 causes of action, 12 explicitly
sought to resolve the parties' economic disputes
over the termination of the DMAs. In particular.
four causes of action sought a declaration that the
FN entities' termination of the DMAs was valid,
and requested dissolution and/or accounting; one
sought to enforce Garfield and Catalde's personal
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guarantees securing plaintiffs' performance of the
DMAs' obligations; another sought a declaration
that plaintiffs were solely liable for various con-
struction defect claims made by purchasers of
homes built through the joint ventures; four were
for breach of contract and breach of fiduciary duty;
and two were for money had and received and im-
position of a constructive trust.

FN7. The other seven causes of action
were directed against American Beauty.
FN Bravo had no specific contractual busi-
ness dealings with plaintiffs but rather had
been created to deal with American
Beauty. Except tor the malicious prosecu-
tion count, FN Bravo was not a party to
any of the causes of action asserted against
plaintiffs. Although plaintiffs rely heavily
on this circumstance in their arguments to
sustain coverage, we do not, as we explain
below, find such arguments to be persuas-
rve.

The 20th and final cause of action was for ma-
licious prosecution of the dismissed federal action.
It alleged that plaintiffs had brought the federal ac-
tion against the FN entities without probable cause
and without reasonable and honest grounds.

Plaintiffs were insured under three commercial
general liability (CGL) policies covering the period
October 1993 to October 1994:(1) a primary policy
issued by Classic Syndicate, Inc. (Classic), provid-
ing a $100,000 policy limit, with a $10,000 self-
insured retention; (2) a Homestead Insurance Com-
pany (Homestead) following-form excess policy,
FNS providing $900,000 in coverage, excess of the
$100,000 Classic policy; and (3) an ICSOP um-
brella policy providing $10 million in coverage, ex-
cess of the combined $1 million provided by the
Classic and Homestead policies.

FN8. "Following form policies 'are typic-
ally written on the same terms and condi-
tions as the coverage provided by the un-
derlying primary coverage. They are gen-

erally short, consisting of one or two
pages, with an endorsement or provision
that incorporates by reference the underly-
ing policy coverages, except for the premi-
um, the liability limits, and the obligation
to investigate, defend, or pay costs of de-
fense: [Citations.]"' ( Coca Cola Bottling
Co. v. Columbia Casualty Ins. Co. (1992)
II CaI.AppAth 1176, 1183.)

Both the Classic and Homestead policies
provided for a defense within policy limits. That is,
the indemnity limits would be reduced by costs of
defense (including legal fees) incurred by the in-
surer; as the costs of defending a third party claim
rose, the amount available to provide indemnity
coverage decreased.t"? In addition, both policies
contained the following cross-liability exclusion:
"It is agreed that this policy does not cover suits
made by any insured covered hereunder against any
other insured covered by this policy." The Classic
and Homestead policies did not just list the several
plaintiffs as named insureds, but also included First
Nationwide Savings and Loan Association,'?"?
FN Projects and FN Alpha.

FN9. Such provisions are commonly re-
ferred to as "self-consuming" or "burning
limits" clauses. Where the policy limits are
subject to such a provision, the insurer's
duty to defend terminates when it has paid
out the full limits in defense even if no set-
tlement or judgment has been reached. (
Aerojet-General COIp. v. Transport Indem-
nity Co. (1997) 17 Cal.4th 38, 76, fn. 29.)

FN IO. Although the record before us is not
entirely clear, it appears that the policy ref-
erences to First Nationwide Savings and
Loan Association is actually meant to refer
to the FN entity, First Nationwide Bank,

*3 ICSOP issued its umbrella policy to Paragon
FNII effective October 2, 1993. It contained an in-
suring agreement which required ICSOP: "To pay
on behalf of the insured that portion of the ultimate
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net loss in excess of the retained limit as hereinafter
defined, which the insured shall become legally ob-
ligated to pay as damages to third parties for liabil-
ity imposed upon the insured by law, or liability as-
sumed by the insured under contract because of ...
personal injury ... as defined herein. caused by an
occurrence as defined and/or restricted in this
policy." (Italics added.)

FN 11. The following entities were listed as
named insureds on ICSOP's policy: (1)
Paragon Homes, Inc.; (2) Irwin Garfield
and Kathleen Garfield; (3) Brian Catalde
and Michelle Catalde; (4) BG Enterprises,
Inc.; (5) Garfield Development, Inc.: (6)
Brian Catalde Developments: (7) Paragon
Development Company; (8) Seco Canyon
Associates; (9) Canyon Country Asso-
ciates; (10) Montebello Associates; (1 I)
Jefferson Boulevard Associates; (12) Simi
Associates; (13) Rancho Cucamonga Asso-
ciates; (14) Perris Associates; (15) Victor-
ville Associates; (16) Seco Canyon # 3 As-
sociates and Seco Canyon # 4 Associates;
(17) First Nationwide Savings & Loan As-
sociation; (18) FN Projects, Inc.; (19)
First Nationwide Savings and Mountain-
view East, a joint venture; (20) Shadow
Hills Associates; (21) Paramar Partners;
(22) The Villas Models Partnership, LP-
California LTD. Partnership; (23) Malibu
Plaza, a California General Partnership;
(24) Coachella Associates, a California
General Partnership; (25) Any joint ven-
ture, partnership or corporation in which
Paragon Homes, Inc. and/or Irwin Gar-
field, as an individual and/or Garfield De-
velopment, Inc., Big Enterprises, lnc., or
any subsidiary thereof retains majority in-
terest or assumes direct management and!
or control, in [FN] Projects, Inc. as their
interest may appear.

Like the Classic and Homestead policies, IC-
SOP's contract defined "personal injury" to include

"malicious prosecution" which occurs during the
policy period. The policy also included the follow-
ing pertinent definitions: Occurrence: "[A]n event,
including continuous or repeated exposure to condi-
tions, which result[s] in Personal Injury ... during
the policy period, neither expected nor intended
from the standpoint of the insured." Third Party: "a
party other than the 'persons insured' as defined in
the policy." Persons Insured: (I) any "Named In-
sured," and (2) "[ijf the Named Insured is desig-
nated in the Declarations as a partnership or joint
venture, the partnership or joint venture so desig-
nated and any partner or member thereof ...."
(Italics added.) The definition of "persons insured"
further provided: "This policy does not apply to
Personal Injury ... arising out of the conduct of any
partnership or joint venture of which the Insured is
a partner or member and which is not designated in
this policy as a Named Insured." (Italics added.)

This latter provision is a specific limitation on
coverage for joint ventures and it was later reiter-
ated in a specific policy exclusion entitled
"Contractor's Limitation" endorsement, which
provided: "[T[he insurance afforded by this policy
shall not apply to any liability arising out of ... joint
venturers) unless designated in the declarations as
named insuredis)," (Italics added.)

The ICSOP policy also contained a "Cross
Suits Exclusion," providing: "It is agreed that the
coverage afforded by this policy shall not apply to
any liability claim for damages arising out of per-
sonal injury or property damage, initiated, alleged,
or caused to be brought about by a named insured
covered by this policy against any other named in-
sured covered by this policy."

Finally, the policy contained a separate de-
fense insuring agreement. specifying that ICSOP
would defend against claims within the scope of its
coverage as an excess insurer if the underlying in-
surance was "exhausted by payment of covered
claims," or as an umbrella insurer if the underlying
insurance did not cover the claims: "Should applic-
able underlying insurance(s) become exhausted by
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payment of covered claims, this insurance will con-
tinue in force as underlying insurance and shall de-
fend any suit arising out 0/ a covered occurrence.
As respects occurrences not covered under the un-
derlying insurancets). but covered by this policy,
the company shall likewise defend any suit, even if
the suit is groundless. false or fraudulent...." (Italics
added.)

*4 The defense insuring agreement specifically
stated: "Except for exhaustion of underlying limits
by payment of covered claims. and occurrences not
covered by the underlying policies, but covered by
this policy, the company shall not be called upon to
investigate or defend any suit brought against the
insured ...." F],;12

FN 12. It is apparently undisputed that
plaintiffs did not provide ICSOP with cop-
ies of the underlying Classic and
Homestead policies until February 1994, at
the earliest, months after the ICSOP policy
issued, and did not inform ICSOP that their
underlying policies had "burning limits."
Thus, ICSOP claims that when it issued its
policy in 1993, it was unaware that neither
of the two underlying policies provided for
defense of covered claims (see excerpt
from endorsement to the Classici
Homestead policies describing the limita-
tion on the defense obligations of those in-
surers- fn. 14, post ) or that any defense
costs eroded the underlying policy limits.
It was for this reason that ICSOP claims it
issued a standard umbrella excess policy
designed to be written over underlying in-
surance that provided for a defense
"outside limits." An ICSOP representative
testified that ICSOP does write umbrella
policies over underlying insurance that
have "inside limits" or "burning limits"
provisions. Such a policy, however, ex-
poses ICSOP to far greater liability and is,
therefore, substantially more expensive
than the coverage plaintiffs purchased. In

light of our conclusion regarding coverage,
however. we need not reach or further dis-
cuss the issues raised by this contention.

On or about February 6, 1995, over six months
after it was filed, plaintiffs tendered the action (i.e.,
the first amended complaint) filed by the FN entit-
ies to Classic. Homestead and ICSOP. Plaintiffs
based their claim of coverage on the cause of action
in the FN entities' first amended complaint for mali-
cious prosecution.">" On February 21, 1995, the
claims manager for Classic and Homestead denied
coverage and refused to provide a defense. It did so
on two grounds: (I) a cross-liability exclusion
which provided that there would be no coverage for
any suit "made by any Insured covered hereunder
against any other Insured covered by this policy;"
there were three of the FN entities listed as named
insureds and, therefore, this exclusion precluded
coverage; and (2) the self-insured endorsement ad-
ded to the Classic and Homestead policies,
provided that neither insurer had any duty to
provide a defense until after the plaintiffs had ex-
hausted the self-insured amount ($10,000).1']';14

FNJ3. As previously described, the mali-
cious prosecution claim was asserted in a
first amended complaint (20th cause of ac-
tion) filed on behalf of FN Alpha, FN
Bravo, FN Projects and FN Financial: all
but FN Bravo were named insureds under
the Classic and Homestead policies.

FNI4. The self-insured endorsement, ad-
ded to the Classic policy (and therefore to
the Homestead policy under the following
form provisions), provided the following
with respect to the indemnity obligation of
Classic (and therefore, Homestead):
"Self-Insured Retention: The words
'Self-Insured Retention' shall mean the
amount of loss which the Insured shall pay
first arising from claims otherwise covered
under the policy. Such Self-Insured Reten-
tion shall be primary or underlying to such
insurance as is afforded by this policy. The
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Insured shall pay 100% of such Self-In-
sured Retention before this policy applies."

With respect to the insurers' defense ob-
ligation, the endorsement stated:

"It is agreed that all policy provisions re-
garding the right and duty of the Com-
pany to defend any suit against the in-
sured seeking damages on account of oc-
currence covered hereunder are deleted
and replaced by the following: (I) The
Company shall have no obligation to
participate in or to assume charge of the
investigation, defense, or settlement of
any claims made, or suits brought or pro-
ceedings instituted against the insured
even after the retention of the Insured
has been paid; but, the Company shall
have the right and be given the oppor-
tunity to associate with the Insured and
the Insured's defense counsel in defense
and control of any claim, suit, or pro-
ceeding relative to any occurrence
which, in the opinion of the Company,
may involve liability on the part of the
Company under the terms of this policy.
In the event of the actual or probable ex-
haustion or reduction of the Self-Insured
Retention, the Company, at its sole dis-
cretion, may elect to assume control and
defense of any or all claims, suits and
proceedings which, in the Company's
opinion may involve this policy. [~] (2)
Unless the Company elects otherwise,
the Insured shall be solely responsible
for the investigation, defense, settlement,
and final disposition of any claim made
or suit brought or proceedings instituted
against the Insured to which this policy
would apply. The Insured shall use due
diligence and prudence to settle all such
claims and suits which, in the exercise of
sound judgment should be settled;
provided, however, that the Insured shall

not make or agree to any settlement for
any sum, which would involve the limits
of this insurance without the prior writ-
ten approval of the Company."

This coverage dispute with Classic and
Homestead was ultimately resolved. Classic
tendered its policy limits ($100,000, less the
$10,000 self-insured retention) in another, unre-
lated lawsuit.'>" Plaintiffs filed an action against
Homestead, alleging causes of action for declarat-
ory relief, breach of contract and breach of the im-
plied covenant. This action was ultimately settled
(after judgment was entered in the underlying ac-
tion brought by the FN entities-see below). Pursu-
ant to that settlement, entered into on or about Oc-
tober 27, 2000, Homestead agreed to pay to
plaintiffs the sum of $650,000 in full settlement of
all of Homestead's obligations under its policy. The
parties hereto later stipulated, on or about February
14, 2001, that with such payments, Homestead's
policy limits had been exhausted.f"!" An order,
based on the stipulation, summarily adjudicating
this issue was filed by the trial court in this matter
on February 16,2001.

FN IS. It is unclear from the record,
however, whether all (or even any part) of
this sum was actually ever paid out by
Classic.

FN 16. Homestead paid, on or about April
2, 200 I, the remaining $250,000 of its
policy limits to settle, on behalf of
plaintiffs, another unrelated lawsuit.

The underlying action went to trial in Novem-
ber 1997. The jury returned a special verdict in
March 1998 on all the remaining causes of action.
It found that plaintiffs had breached the DMAs, the
implied covenants of good faith and fair dealing
and their related fiduciary duties. The jury also
found that plaintiffs had maliciously prosecuted the
federal court action, but that the FN entities had
suffered no damages as a result thereof. Based on
this verdict, the trial court awarded the FN entities
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$74.7 million for business losses on the various
projects covered under the DMAs. This was subject
to a $10.5 million set-off for plaintiffs' recovery on
their cross-complaint. Both parties appealed the
judgment, but neither appeal challenged the resolu-
tion of the malicious prosecution claim which had
been in plaintiffs' favor.'?"?

FN 17. Apart from the malicious prosecu-
tion cause of action (which serves as the
only basis for the claims of coverage litig-
ated herein), the underlying action and the
resulting judgment essentially adjusted and
resolved the dispute between the parties re-
garding the proper allocation of the busi-
ness losses sustained by several of the res-
idential real estate projects that were the
subject of the several DMAs. On appeal,
that judgment was substantially affirmed
on February 21, 2001 by Division One of
this District subject to a remand for (1) cla-
rification and (2) the adjudication of one
unresolved cause of action (FN Develop-
ment Company, Alpha, et al. r, Paramar
Partners, et al.-No. B 123192 [hereinafter,
FN Development; the underlying action is
hereinafter referred to as the FN Develop-
ment action] ). We have, on our own mo-
tion, taken judicial notice of this decision.
At oral argument. counsel for the parties
were advised of our intent to take such ju-
dicial notice and no objection was made to
our doing so.

*5 In April 1994, over nine months prior to the
tender to ICSOP, plaintiffs began to incur expenses
for defense of the FN Development action. By Feb-
ruary 1996, plaintiffs claim that they had incurred
over $2 million in defense costs and by March
2003, they claim to have spent over $13 million.

As already indicated, plaintiffs tendered the FN
Development action to ICSOP in February 1995. In
July 1995, ICSOP denied coverage and refused to
provide a defense. It did so, according to its denial
letter. because malicious prosecution did not fall

within the policy's definition of an "occurrence." It
was an "intentional act" and thus was not unexpec-
ted from the "standpoint of the insured." ICSOP's
denial letter did not specifically cite any other
grounds for its rejection of plaintiffs' tender. but did
expressly reserve "all of its rights under the terms
and conditions of the policy ...." FNI8

FN 18. The claims adjuster who wrote the
denial letter later testified that he had
"secondary" reasons for denying coverage
that he had not set out in his letter. includ-
ing that the underlying litigation was
"between two insureds."

On July 14, 1998, shortly after entry of judg-
ment in the FN Development action, plaintiffs filed
this action against ICSOP for breach of contract,
breach of the implied covenant of good faith and
fair dealing and declaratory relief. In their com-
plaint, they alleged that ICSOP had failed to honor
the promise of its policy to defend plaintiffs in the
FN Development action. FNI9

FN 19. This action against ICSOP by
plaintiffs is the same one in which they
also had named Homestead as a defendant
and which, as already described, was re-
solved as to that insurer by settlement in
February 2001. Also named in that suit
were Continental Casualty Company,
Scottsdale Insurance Company and United
Coastal Insurance Company. Plaintiffs ulti-
mately settled with Scottsdale and United
Coastal for a combined total of $4 million.
On September 20, 2001, we held that there
was no coverage under the Continental
policy and directed the issuance of a writ
of mandate to the superior court requiring
that court to enter judgment in favor of
Continental. ( Continental, supra, 92
Cal.App.4th at pp. 439,447.)

After a number of law and motion and discov-
ery proceedings, plaintiffs and ICSOP filed cross-
motions for summary judgment (or adjudication) on
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the issue of whether ICSOP owed any duty to de-
fend the malicious prosecution claim alleged in the
FN Development action. ICSOP raised three prin-
cipal points: (I) before ICSOP could be liable to
provide coverage there had to be exhaustion of the
Homestead policy by the payment of damages; the
payments made by Homestead on its policy were
for defense, not indemnity or damages; (2) ICSOP's
policy promised coverage only for claims which
result in a "legal obligation" on the part of the in-
sured to pay damages to " third parties; .. the FN
entities were not third parties but, as plaintiffs'
business partners and joint venturers, were "persons
insured" under ICSOP's policy and thus could not
be "third parties;" the "cross-suits exclusion" rein-
forces this conclusion; and (3) it is clear from the
record that plaintiffs and FN entities were engaged
in numerous joint ventures for the purpose of con-
structing residential real estate developments; as a
result, the joint venture exclusion in the ICSOP
policy precluded coverage.

Plaintiffs argued in support of their motion that
(I) ICSOP's policy specifically promised coverage
for malicious prosecution claims; (2) ICSOP had a
duty to defend the FN Development action when (a)
the primary insurers denied coverage. (b) plaintiffs
had incurred at least $ I million in defense costs
(thus necessarily exhausting the "burning limits"
policies of the two primary insurers), and (c) the
primary policies were formally judicially determ-
ined to have become "exhausted" in February 2001;
(3) some of the FN entities that had brought the FN
Development action were not "persons insured" and
thus they qualified as "third parties" for whose
claims coverage was promised under the ICSOP
policy; here, plaintiffs specifically argue that since
FN Bravo had no contractual business dealings with
the plaintiffs (see fn. 7, ante) it could not have
been a party to, or member of, any partnerships or
joint ventures involving plaintiffs; nor was FN
Bravo a named insured under ICSOP's policy (see
fn. 11, ante ); (4) the joint venture exclusion was
not enforceable; and (5) ICSOP failed to conduct a
proper investigation of the plaintiffs' claim and

based its denial letter on an erroneous legal propos-
ition upon which it no longer relies; FN,O as a res-
ult, it may not now assert other defenses to cover-
age.

FN20. In 1998. we held in Downey Ven-
ture v, LMI Ins. Co. (1998) 66 Cal.App.4th
478, that an insurer promising coverage for
malicious prosecution may still owe a duty
to defend even if the duty to indemnify is
precluded by Insurance Code section 533. (
/d. at p. 508.)

*6 The trial court was persuaded by ICSOP's
arguments and granted its motion; plaintiffs' motion
was denied. Plaintiffs then prosecuted this timely
appeal. Both plaintiffs and ICSOP urge upon us es-
sentially the same arguments that they raised below
in the trial court.

DISCUSSION
I. Standard of Review and Relevant General Prin-
ciples ofCoverage

Summary judgment is granted when no triable
issue exists as to any material fact and the moving
party is entitled to judgment as a matter of law. (
Code Civ. Proc., * 437c, subd. (c); Villa 1'. McFer-
ren (I995) 35 Cal.App.4th 733, 74 I.) After examin-
ing documents supporting a summary judgment
motion in the trial court, this court independently
determines their effect as a matter of law. ( Hulett
v. Farmers Ins. Exchange (I 992) 10 Cal.App.4th
1051, 1057-1058.) The moving party bears the bur-
den of establishing, by declarations and evidence, a
complete defense to plaintiff's action or the absence
of an essential element of plaintiff's case. ( Westlye
v. Look Sports, Inc. (1993) 17 Cal.App.4th 1715,
1726-1727; Code Civ. Proc., * 437c, subd. (p)(2).)
The moving party must demonstrate that under no
hypothesis is there a material factual issue requiring
a trial. ( Flowrnaster, Inc. r. Superior Court (1993)
16 Cal.App.4th 1019, 1026.)

When the moving party makes that showing,
the burden of production shifts to the opposing
party to present evidence, showing that a triable is-
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sue of material fact exists. (Aguilar 1'. Atlantic
Richfield Co. (2001) 25 Cal.AppAth 826, 850;
Code Civ. Proc., ~ 437c, subd. (p)(2).) An issue of
fact becomes one of law and loses its "triable"
character if the undisputed facts leave no room for
a reasonable difference of opinion. ( Preach v.
Monter Rainbow (1993) 12 Cal.AppAth 1441, 1450.)

Where the facts are undisputed, the court can
resolve the question of law in accordance with gen-
eral summary judgment principles. ( Adams 1'. Paul
(1995) II Cal.4th 583, 592 (lead opn. of Arabian,
J.).) "Absent a factual dispute as to the meaning of
policy language. which we do not have here, the in-
terpretation, construction and application of an in-
surance contract is strictly an issue of law.
[Citation.]" ( Century Transit Systems, Inc. v.
American Empire SUIplus Lines Ins. Co. (1996) 42
Cal.AppAth 121, 125.) This includes the question
of whether the insurer owes a duty to defend. (
Waller v. Truck Ins. Exchange, Inc. (1995) II
Cal.4th I, 18-19 [Waller ].)

An insurer's duty to defend applies only "to
those actions of the nature and kind covered by the
policy." ( Gray 1'. Zurich Insurance Co. (1966) 65
Cal.2d 263, 274.) The nature and kind of risk
covered defines and limits the duty to defend. (
Hurley Construction Co. v, State Farm Fire & Cas-
ualty Co. (1992) 10 Cal.AppAth 533, 538.) "Where
the policy language clearly provides no basis for
coverage, ... there is no duty to defend
[Citation.]" ( We Do Graphics, Inc. v. Mercury
Casualty Co. (2004) 124 Cal.AppAth 131, 136.)

*7 While the insurer bears the burden to estab-
lish that a policy exclusion bars coverage, it is the
insured's preliminary burden to show the claim falls
within the scope of the insuring agreement. ( Wall-
er, supra, II Cal.4th at p. 16.) Thus, " '[b]efore
even considering exclusions, a court must examine
the coverage provisions to determine whether a
claim falls within [the policy terms].' [Citation.]" (
American Internat. Bank 1'. Fidelity & Deposit Co.
(1996) 49 Cal.AppAth 1558, 1575.) ., '[Cjourts will

not indulge in a forced construction of the policy's
insuring clause to bring a claim within the policy's
coverage.' [Citation.]" ( Waller, supra, II Cal.4th
at p. 16.) ., 'An insurance company has the right to
limit the coverage of a policy issued by it and when
it has done so, the plain language of the limitation
must be respected. [Citations.]' " ( Fresno Economy
Import Used Cars, Inc. v. United States Fid. &
Guar. Co. (1977) 76 Cal.App.3d 272, 280.)

2. The Record Establishes That No Basis For Cov-
erage Existed Under ICSOP'S Policy

The insuring clause of ICSOP's policy prom-
ised coverage only for" damages to third parties ,.
for which plaintiffs became "legally obligated" be-
cause of "personal injury." FN~I "Third party" was
a person other than the "persons insured" as defined
in the policy. The terms "persons insured" included
not only any "named insured," but also "any partner
or member" of any partnership or joint venture des-
ignated as a named insured. Most significantly, the
term "persons insured" also expressly excluded
coverage for a "personal injury .... arising out of the
conduct of any partnership or joint venture of
which the insured is a partner or member and
which is not designated in this policy as a Named
Insured." (Italics added.) rN~~

FN21. As already noted, the term
"personal injury" expressly included mali-
cious prosecution which occurred during
the policy period.

FN22. As already noted, this exclusionary
provision was effectively repeated in a
"contractor's limitation" endorsement.

Thus, the ICSOP policy provided no coverage
for claims asserted against plaintiffs by parties that
were either themselves "named insureds" under the
ICSOP policy or were, by virtue of their member-
ship in designated partnerships or joint ventures,
entitled to claim the status of insureds. In addition,
there could be no coverage for a claim that arose
out of the conduct of an uninsured partnership or
joint venture if an insured person was a member
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thereof.

The malicious prosecution claim was asserted
by FN Projects, FN Alpha, FN Bravo and FN Fin-
ancial. FN Projects was a named insured under the
ICSOP policy and thus, by express definition,
would not be a "third party." Another designated
FN entity was "First Nationwide Savings and
Mountainview East, a Joint Venture. " (Italics ad-
ded.) According to plaintiffs' own allegations in the
underlying litigation, this designation referred to
the joint venture project known as "Mountain view
East," between the Paragon partnership MVE/Seco
3 & 4 Associates and FN Projects, which later as-
signed an interest in the venture to FN Alpha. Thus,
FN Alpha was a "partner or member" of a named
joint venture, which made FN Alpha a "person in-
sured," not a "third party."

*8 In both their federal and state court proceed-
ings, plaintiffs themselves alleged that while they
"nominally set up separate joint ventures" with the
FN entities, "as a matter of actual practice" there
was" a single, overarching, ongoing" joint venture
enterprise between the parties which was "partly
oral." (Italics added.) FN23 Plaintiffs also alleged
that all the FN entities-including specifically, FN
Projects, FN Alpha, FN Bravo, and FN Financial-
"acted as partners and joint venturers" with them:
sought to and did exercise "control over the joint
venturers)"; and shared profits and losses from the
joint venture projects. These allegations constitute
judicial admissions binding upon the plaintiffs and
cannot be expediently avoided in order to advance
the proposition that the malicious prosecution claim
by FN Bravo was covered and not excluded under
the ICSOP policy. (See e.g " Valerio v. Andrew
Youngquist Construction (2002) 103 Cal.App.4th
1264, 1271.) Thus, by plaintiffs' own admission, all
the FN entities-including FN Bravo and FN Finan-
cial, in addition to FN Projects and FN Alpha-were
"partner [s] or member[s]" of a single joint venture
enterprise.

FN23. "There are three basic elements of a
joint venture: the members must have joint

control over the venture (even though they
may delegate it), they must share the
profits of the undertaking, and the mem-
bers must each have an ownership interest
in the enterprise. [Citation.]" ( Orosco r.
Sun-Diamond COIp. (1997) 51 Cal.AppAth
1659, 1666.) A joint venture may be
formed by parol agreement or may be as-
sumed as a reasonable deduction from the
acts and declarations of the parties. (Ibid:
see also Scottsdale Ins. Co. \'. Essex Ins.
Co. (2002) 98 Cal.AppAth 86, 91-93.)

Plaintiffs argue that such a reading of selected
portions of the record misstates the status of the
various FN entities. There were a number of specif-
ic joint ventures or partnerships and it is unfair to
conclude that each of the FN entities was a member
or partner in each one of them. Yet, these pleadings
admissions by plaintiffs, however general they may
be, and whatever the specific context in which they
were made, are not only binding on them, but also
clearly speak to a larger truth. No impartial review
of this record, indeed, the entire business history of
these parties, can fail to result in the conclusion that
they were in fact engaged in an "overarching" joint
venture to develop, finance, build and sell new res-
idential real estate.

This conclusion is further enforced by the un-
disputed history of the manner in which the FN en-
tities operated during their business relationship
with the plaintiffs. In its unpublished opinion of
February 28, 2001 in the FN Development action,
FN24 Division One of this District set forth the
background and circumstances that resulted in the
1992 creation of FN Alpha and FN Bravo. Prior to
October 1992, these entities did not exist. They
were created out of the assets of FN Projects in or-
der to avoid the regulatory restriction of a new fed-
eral law. The following factual recitations are taken
from the Division One opinion.

FN24, As noted in footnote 17, ante, we
have taken judicial notice of that opinion.
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As our colleagues in Division One noted, " 'In
1989, Congress had enacted the Financial Institu-
tions Reform, Recovery and Enforcement Act of
1989 (FIRREA, 12 u.s.c. * 1811 et seq.). The pur-
pose of FIRREA was "to remedy the problems
Congress perceived in the savings and loan in-
dustry." ( Robbins v. Foothill Nissan (1994) 22
Cal.App.4th 1769, 1783-1784.) Toward this end,
FIRREA was designed to, among other things,
strengthen savings and loan institutions' capital and
minimize activities which posed unacceptable risks
to federal deposit insurance funds. (Id. at p. 1785,
fn.9.)

*9 " 'Both [FN Bank[FN Projects[FN Bank]'s
goal was the liquidation of its real estate develop-
ment portfolio "as rapidly as can be accomplished
with the least economic damage" to the bank. This
could be either by sale of property owned, which
was preferable from the bank's perspective, or by
development of the property if that were the most
"economically viable decision."

" 'In 1990, Garfield met with a [FN Bank] ex-
ecutive. The executive told Garfield that while FIR-
REA prevented the bank from entering into new
DMAs, the bank would complete its existing projects.

" 'In October 1992, [FN Projects[FN Alpha and
FN Bravo[FN Bank[FN Alpha and FN Bravo[FN
Financial[FN Alpha and FN Bravo[FN Alpha and
FN Bravo[FN Alpha and FN Bravo[FN Financial]
obtained funds from its parent, Ford Motor Com-
pany; it did not have the assets to operate the cor-
porations on its own.

'Prior to the transfer, [FN Bank[FN
Projects[FN Financial] ... , the Bank's holding com-
pany. This move will provide us with greater flex-
ibility in managing our real estate development
activities." c "

As the opinion in FN Development clearly es-
tablishes, the FN entities were anything but passive
financiers. They were repeatedly and consistently

involved in development decisions, including
whether to proceed with or cancel specific projects
and under what conditions. For example, FN Bank
created a task force in 1992 to review development
plans for selected DMA projects, including one
called the HB Ranch.

The Division One opinion discussed that matter
in detail. " 'In December 1992. the task force
"recommended that HB Ranch be placed in care-
taker status with the prospect of future sale in an
'as is' condition." In part, the task force relied on an
October 8, 1992 HB Ranch Plan of Development
which indicated a potential loss of $34 million on
the development project. Recommendations for the
project included means for ensuring Paramar's
share of the losses would be compensated or. in the
alternative, terminating the DMA. On December 7,
1992, [FN Bank] sent a letter to Catalde advising
him of the work of the task force. The letter in-
cluded recommendations as to the HB Ranch
project as well as a number of other projects re-
garding which they had DMAs. As to the HB
Ranch project, the letter indicated the bank's de-
cision was that "[ajll development activity at HB
Ranch ... will be limited to 'caretaker' activities ...."
, [~] [~]

*10 "J.M. Development Company (J.M.) was
fonned to manage FN[Financial]'s real estate port-
folio. [The former president of FN Alpha. was its
president.] J.M. was a wholly-owned subsidiary of
Granite Management Company, which was a
wholly-owned subsidiary of Ford Motor Company,
also FN[Financial]'s parent company.

"Specifically, the stated purpose in forming
1.M. was so FN [Financial] could avoid selling its
real estate portfolio at a time when land prices were
depressed, to provide an alternative means of devel-
opment where a developer had abandoned a real es-
tate project or the DMA was terminated, to achieve
economies of scale by reducing overhead costs, to
implement better internal accounting controls and
improved financial reporting and forecasting, to in-
crease management capability, and to obtain a sig-
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nificant benefit by building out projects itself rather
than using third-party developers.

"FN [Financial] stated that it would achieve its
goals by '[d]evelop[ing] a core group of key profes-
sionals with strong developer credentials';
'[p]erform ling] comprehensive review of all
projects'; '[d]evelop[ing] strategies for accelerat-
ing/delaying specific development plans and reposi-
tion[ing] projects to reflect changing market condi-
tions while achieving [its] goals and objectives ...':
'[tjerminating DMA relationships where warran-
ted'; '[e]stablish[ing] strong controls over DMA
and all phases of project development ...': and
'[i]mplement[ing] computer systems which im-
prove forecasting and provide checks and bal- ances.'

"[It was] understood that 1.M. 'was being
brought in to take over all of the joint venture part-
nerships. They were going to relieve everybody of
the projects they had, whether the people were
making money or not. They were going to close
everything down .'

"1.M. hired Karin Krogius (Krogius) in March
1993 to be its executive vice president and director
of development management administration.P'"
FN [Financial]'s March 18, 1993 letter confirming
Krogius's employment stated that her general ob-
jectives were to .[d]evelop or workout existing de-
velopment projects to achieve the highest value to
[FN Financial[FN Financial[FN's] requirements.'
Krogius understood from this letter that she was 'to
make decisions whether or not it made sense to go
forward with development, if that was originally
anticipated for a project.' or to redo or restructure
the development projects. She was '[t]o analyze all
the projects and to decide if it made sense to keep
building ... or to stop development, or to ... just sell
land in its present condition, or just decide what
was the best thing to do under the circumstances.' "
FN26

FN25. Although Krogius was hired by 1.M.
in March )993. by December 1993 she was

identifying herself as representing FN De-
velopment Company. Both FN Develop-
ment Company and 1.M. shared the same
offices in Irvine.

FN26. This ends the factual recitations
from Division One's opinion in the FN De-
velopment decision.

*11 As already emphasized. the FN entitles
were certainly not mere passive financiers, but were
actively involved in all aspects of the management
decisions made with respect to their real estate
business venture with the plaintiffs. These undis-
puted factual circumstances, when considered in
light of the exclusions in ICSOP's policy, inform
our conclusion on coverage. The policy's purpose
and intent is clear from the policy language. Not
only is it established by the limited insuring clause,
but also by the exclusionary language directed spe-
cifically at partnerships and joint venturers that
have not been designated as "named insureds." In-
deed, the confluence of these policy provisions cre-
ates a major conundrum to plaintiffs' coverage ar-
guments. Put another way, we agree with ICSOP
that plaintiffs cannot have it both ways. The joint
venture relationships either fall within the category
of "named insureds" and thus cannot be "third
parties" or coverage for the FN entities' claim is ex-
cluded as having arisen out of the joint venture
activities of the parties.

Plaintiffs do not argue that any of the joint ven-
tures (other than the Mountainview East joint ven-
ture) were named insureds. Instead, they contend
that, for several reasons, the joint venture exclusion
is simply not applicable.

First, they argue that the malicious prosecution
claim did not "arise from" the development activit-
ies of the parties, but rather from the dismissed fed-
eral lawsuit filed by the plaintiffs. We agree with
ICSOP that this contention relies upon an overly re-
strictive interpretation of the phrase "arising out
of." "California courts have consistently given a
broad interpretation to the terms 'arising out of or
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'arising from' in various kinds of insurance provi-
sions." ( Acceptance Ins. Co. v. Syufy Enterprises
(1999) 69 Cal.App.4th 321, 328.) "One court
equated 'arising out of with 'origination, growth,
or flow from the event.' " ( Continental Cas. Co. l'.

City of Richmond (1985) 763 F.2d 1076, 1080,
quoting Pacific Indem. Co. v. Truck Ins. Exch
(1969) 270 Ca1.App.2d 700, 704.) Another held that
.. 'arising out of .. refers to " 'some kind of sequen-
tial relationship'." (Continental Cas. CO. I'. Ci(V of
Richmond, supra, at p. 1080, quoting Hartford Ac-
cident & Indem. Co. l'. Civil Service Employees Ins.
Co. (1973) 33 Ca1.App.3d 26, 32-33.) "[T]his lan-
guage does not import any particular standard of
causation or theory of liability into an insurance
policy. Rather, it broadly links a factual situation
with the event creating liability, and connotes only
a minimal causal connection or incidental relation-
ship. [Citations.]" ( Acceptance Ins. Co. l'. Syufy
Enterprises, supra, 69 Ca1.App.4th at p. 328; see
also Vitton Construction Co ., Inc. v. Pacific Ins.
Co. (2003) 110 Cal.App.4th 762, 766-770.)

Clearly, plaintiffs' federal action, as well as
their similar cross-complaint in the underlying ac-
tion, represented an effort to obtain a judicial resol-
ution of the business and economic disputes that
had arisen out of the financial failure of the parties'
joint development enterprise. To characterize it any
other way is simply to ignore reality. The malicious
prosecution action flowed from the breakdown of
that enterprise and had more than a "minimal caus-
ation connection" to the conduct of the ventures. (
Acceptance Ins. Co. v. Syufy Enterprises, supra, 69
Ca1.App.4th at p. 328.)

*12 Second, plaintiffs argue that the exclusion
should not apply because the failure to designate
them as named insureds had no material effect on
ICSOP's assumed risk. ( Scottsdale Ins. Co. v. Es-
sex Ins. Co., supra, 98 Cal.App.4th at pp. 92-93;
see also Maryland Casualty Co. l'. Reeder (1990)
221 Cal.App.3d 961, 979 [purpose of joint venture
exclusion "to protect the insurer from hidden risks
it did not consider in calculating an appropriate

premium"].)

In Scottsdale, the insurer provided coverage for
the insured's contracting business subject to a joint
venture exclusion. ( Scottsdale Ins. Co. l'. Essex
Ins. Co., supra, 98 Cal.App.4th at p. 89.) The in-
sured built a home for resale with financing ob-
tained from a passive financier who was not in-
volved in construction or design. (Id. at p. 88.)
When the buyers sued the insured for construction
defects. the insured tendered the claim to its in-
surer, which, relying on the joint venture exclusion,
refused coverage. (Id. at p. 89.) The court held the
joint venture exclusion was an improper ground for
denying coverage because the joint venture did not
materially alter the risk: the carrier undertook to in-
sure the insured's contracting business, the con-
struction defect claims arose from the insured's
conduct of that business, and the insured would be
individually liable for damages arising from the
claimed defects. (Id. at p. 93.)

Scottsdale turned on the fact that the insured
was seeking to hold its carrier liable for not defend-
ing a construction defect lawsuit where the con-
struction defects were solely the insured's respons-
ibility. That is not our case. Plaintiffs' only claim
against ICSOP is that it owed a duty to defend
against a malicious prosecution claim that resulted
from internal business disputes concerning one or
more joint ventures that ICSOP did not insure. Un-
like Scottsdale, this is precisely the type of hidden
risk the joint venture exclusion was designed to
avoid.

Plaintiffs' final argument on this point rests on
the proposition that the joint venture exclusion was
not conspicuously placed in the policy. They urge
that to put an exclusion in the "persons insured"
definition (a part of the insuring clause) and into an
exclusionary endorsement fails to satisfy the test set
out in Haynes v. Farmers Ins. Exchange (2004) 32
Cal.4th 1198, 1204. We disagree.

The inclusion of the exclusion as part of the
"persons insured" language is logical and under-
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standable and is commonly done. (See Maryland F.

Casualty Co. v. Imperial Contracting Co. (1989)
212 Cal.App.3d 712, 715; Batt v. J.F. Shea Co.,
Inc. (5th Cir.2002) 299 F.3d 508, 511.) Moreover,
it also appears in the "contractor's limitation" en-
dorsement. These are both appropriate and promin-
ent locations where a reasonable insured would ex-
pect to find such language.":"

FN27. This is a commonly used exclusion.
Precisely the same joint venture exclusion
"has been in wide use by comprehensive
general liability insurers in the United
States" since the 1960s. ( Austin P. Keller
Canst. v. Commercial Union (Minn.1986)
379 N.W.2d 533, 536; see also id. at p.
534; Fireman's Fund Ins. Co. r, E. W. Bur-
man, Inc. (R.I.l978) 391 A.2d 99, 102).
This common exclusion does not render
the coverage "illusory." It simply protects
the insurer from liability for claims arising
from joint ventures in which the insured
engages without notice to the insurer,
thereby depriving the insurer of the oppor-
tunity to evaluate the added risk and adjust
its premium accordingly. (See Scottsdale
Ins. Co. v, Essex Ins. Co., supra, 98
Cal.AppAth at p. 93; Maryland Casualty
Co. v. Reeder, supra, 221 Cal.App.3d at p.
979.)

CONCLUSION
When we review the ICSOP policy in the con-

text of this record and the story the record tells us
about the business history of the parties and their
long engagement in an (ultimately unsuccessful)
real estate development enterprise, we have no
trouble concluding that there was no coverage un-
der the ICSOP policy for the malicious prosecution
claim filed by the FN entities. The parties were
clearly jointly engaged in a major and complex de-
velopment venture in which the FN entities
provided the financing for the acquisition, develop-
ment, construction and sale of residential real estate
properties, and actively participated in the manage-

ment of the venture particularly after the venture
began to sustain losses. That the parties, for obvi-
ous reasons, chose to manage this enterprise by the
use of multiple DMAs in which various plaintiffs
and various FN entities were made separate signat-
ory parties, does not change the nature of the macro
picture that emerges. None of the FN entities could
qualify as "third parties" as that term was plainly
intended to be construed; but even if they were and
none of the joint ventures were insureds under the
policy, then the joint venture exclusion would pre-
clude coverage. No other reasonable reading or ap-
plication of the ICSOP policy is possible. Either
plaintiffs have failed to demonstrate coverage by
showing that the FN entities are "third parties" or
the joint venture exclusion applies. Either way there
is no coverage under the policy and ICSOP had no
duty to defend.P'" In light of that conclusion, we
have no need to further address the other conten-
tions and arguments advanced by the parties.

FN28. In light of our conclusion that cov-
erage is precluded by the terms of the
policy, we necessarily reject plaintiffs'
contention that lCSOP failed to conduct a
proper investigation; nor can ICSOP's fail-
ure to have expressly asserted this objec-
tion to coverage in its initial denial letter
be deemed a waiver thereof. ( Waller,
supra, II Cal.4th at pp. 30-35.) "[Wjaiver
requires the insurer to intentionallv relin-
quish its right to deny coverage and a deni-
al of coverage on one ground does not, ab-
sent clear and convincing evidence to sug-
gest otherwise, impliedly waive grounds
not stated in the denial. [Citation.]" (ld. at
pp. 31-32, italics added.)

DISPOSITION
*13 The judgment is affirmed. Each party shall

bear their own costs on appeal.

WE CONCUR: KITCHING and ALDRICH. JJ.

Cal.App. 2 Dist.,2006.
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